
THE STATE OF NEW HAMPSHIRE

SUPREME COURT

Docket No. 2008-0897

APPEAL OF STONYFIELD FARM, INC., H & L INSTRUMENTS, LLC, AND
GREAT AMERICAN DINING, INC. UNDER RSA 541:6 FROM ORDER OF

PUBLIC UTILITIES COMMISSION

MEMORANDUM IN SUPPORT OF OBJECTION
TO "ASSENTED-TO" MOTION FOR LEAVE TO FILE

AMICUS CURIAE AND
MOTION TO STRIKE AMICUS CURIAE BRIEF

NOW COMES Public Service Company of New Hampshire ("PSNH"), by and

through its attorneys, McLane, Graf, Raulerson & Middleton, Professional Association,

and submits this memorandum of law in support of both its Objection to the "Assented-

To Motion For Leave to File Amicus Curiae Brief' filed by the Conservation Law

Foundation, Campaign for Ratepayers' Rights, Clean Water Action, Resident's

Environmental Action Committee for Health, New Hampshire Sierra Club, and Union of

Concerned Scientists (the "Amici") and its Motion to Strike their Amicus Curiae Brief

(the "Amici Brief').

I. INTRODUCTION

On March 23,2009, the Amici filed a motion for leave to file a brief in this matter

that purported to be assented. As set forth in more detail below, PSNH did not assent to

the relief requested in that motion as presented. Specifically, PSNH's assent was limited

only to the participation of the Conservation Law Foundation, which actually sought the

assent ofPSNH, and not to the other five Amici, none of which sought the assent of
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Preliminary Study: PSNH Merrimack Scrubber Project's Potential
Impact on Ratepayers Could Reach Billions

<I Back to "Moos". ~®

CONCORD, NH - December 11, 2008 - A preliminary study analyzing Public Service Company of New Hampshire's ("PSNH")
planned upgrades to its coal-fired Merrimack Station finds that ratepayers could wind up paying as much as several billion dollars
in excess of the $457 million construction costs estimated by the utility.

An ad hoc commercial ratepayer group convened by Stonyfield Farm President Gary Hirshberg commissioned the study by
Symbiotic Strategies LLC, and unveiled the study's findings in a press conference today in Concord.

The study shows that the present value cost estimates for compliance with anticipated greenhouse gas reduction requirements,
a possible closed-loop cooling system, and potential further mercury reductions range between $864 million to $2.5 billion in
addition to the $457 million PSNH has estimated for the scrubber systems construction costs.

If these figures are confirmed by a more thorough investigation, total costs of this project to be borne by ratepayers will range
from $1.3 billion to $3 billion. Such costs suggest potential rate impacts 3 to 6 times higher than PSNH's estimate of 0.33¢ per
kWh.

The commercial ratepayer group initially petitioned the NH Public Utilities Commission ("PUC") to reconsider allowing the project
to go forward to allow further analysis and ratepayer input when PSNH announced that the construction costs had increased
from its initial 2006 estimate of $250 million to the current $457 million figure. When the PUC denied this request, the group
commissioned the study.

"Our ratepayer group does not believe that the NH Legislature intended to approve the scrubber no matter what the cost," said
Hirshberg. "This was probably the right decision back in 2006 when the estimate was $250 million, but much has changed. We're
now talking about hundreds of millions, if not billions of dollars of potential liability, and we are certain that our representatives will
agree that the ratepayers and citizens deserve a thorough cost analysis as well as a hard look at the many alternatives in terms
of jobs and economic development, as well as environmental impact."

In releasing the study, the ratepayer group is asking the Legislature to compel the PUC to conduct a comprehensive examination
of the present and future costs, risks and alternatives.

"No one disagrees that if the Bow Merrimack Station is to continue operating, the scrubbers must be installed, and we certainly
would rather not add to delays in this project. But in light of these revised cost estimates, the citizens and ratepayers deserve to
know if installing the scrubber system and continuing to operate Merrimack Station for 15 to 20 more years represents the best
path forward for our state," Hirshberg concluded. "This plant has been emitting mercury for 40 years, and we feel that taking an
additional 6 months to conduct an investigation that could lead to a conclusion that the citizens could be far better served by
alternative paths is a small price to pay."

Study results

Hirshberg and Ken Colburn, of Symbiotic Strategies LLC, presented a review of the potential costs of the project and argued that
more study is definitely needed.

Hirshberg agreed that something must be done to make Merrimack Station more environmentally viable, acknowledging mercury
is a potent neurotoxin that bioaccumulates in the food chain and can endanger developing human fetuses.

"Reducing mercury emissions is essential for public health and the environment." said Hirshberg in advance of today's press
event, "but does this project represent the best and most economical path to accomplish that reduction?"

In 2006, the New Hampshire Legislature mandated that PSNH install wet flue gas desulphurization ("scrubber") technology at
Merrimack Station to reduce mercury emissions by 80%. The scrubber's cost was represented to be $250 million.

"At that cost and given what we knew then, the Legislature made the right decision," said Hirshberg, who added that much has
changed since then, notably:

• PSNH now estimates that the scrubber installation will cost $457 million - almost double the cost estimate that the
legislative decision was based upon. The scrubber will also require -5-7% of the electricity Merrimack Station now
generates.

• The US Environmental Protection Agency will soon issue stringent, plant-by-plant emission reduction requirements for
mercury that may require greater reductions than the scrubber can deliver. If this occurs, PSNH will have to install - and
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ratepayers will have to pay for - further mercury control technology at Merrimack Station. Mercury controls could cost
approximately $5 million to $30 million to install with annual operating costs of $1 million to $3 million and would require
additional electricity.

• Federal air emissions and water discharge permits for Merrimack Station are currently pending. Like other power plants
in the region, Merrimack Station may be required to install a closed-loop cooling system (e.g., cooling towers). Such a
system could cost an additional $50 million to $100 million to install plus annual operating costs of about $5 million to
$10 million and again, would require additional electricity.

• In 2007, Merrimack Station emitted over 3.7 million tons of carbon dioxide (C02), more than 47% of the state's C02
emissions from the electric sector. The scrubber will not reduce these emissions. Increasing appreciation of the need to
act urgently on global warming, several recent judicial decisions, and the results of November's presidential election
indicate that significant new federal greenhouse gas (GHG) emission reduction requirements - far exceeding the
modest requirements of the Regional Greenhouse Gas Initiative (RGGI) - are likely to be adopted in the next few years.
Indeed, President-Elect Obama has publicly committed to reducing US GHG emissions to 1990 levels by 2020 and by
an additional 80% by 2050, Analysts believe C02 allowances will soon cost $15-$45 per ton. If so, Merrimack Station's
cost would be about $50-$150 million per year, or between $710 million-$2.2 billion (2013 present value) through 2030.

• Construction costs have escalated dramatically in recent years due to rising global demand. Construction cost
increases and/or delays have slowed and even stopped many power plant proposals. The current recession may
mitigate, but is unlikely to eliminate, the risk of increased construction costs and delays.

• PSNH currently spends about $150 million per year on coal. Coal prices have nearly doubled in the last year due to
rising global demand. The recession may temper, but not eliminate, this trend. Disproportionate increases in fuel costs
will be passed on to ratepayers.

• PSNH proposes to finance over half the cost of the scrubber. Current turmoil in US financial markets and reduced credit
availability is likely to increase the cost of debt service that ratepayers will have to cover.

"At this time, neither the NH Public Utilities Commission nor any third party has performed an analysis of PSNH's dramatically
increased cost estimate ($457 million) for the scrubber installation, nor has any consideration been given to the additional costs
or to alternative electricity supply and/or demand alternatives that may exist," said Hirshberg.

On September 19th, the PUC declined to review PSNH's increased cost estimate for the scrubber, finding the Legislature had
already sanctioned it. The CRG asked the NHPUC to reconsider this decision and was denied by the NHPUC on November
12th. As a result, the petitioners now must appeal to the New Hampshire Supreme Court in order to obtain a review of the
significant cost increases. A decision as to whether to proceed with the appeal is forthcoming.

For more information, contact Carmelle Druchniak, Stonyfield Farm, at 603-437 -4040, ext. 2203 or email
cdruchniak@stonyfield.com
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UPDATE

The New Hampshire Supreme Cour:! in late January agreed to hear oral arguments on the
appeal filed by the ad hoc corporate ratepayers group that includes Stonyfield Farm.

The group filed the appeal in response to its denied motion to the state Public Utilities
Commission (PUC),

The group's original Oct. 17 motion to the PUC had asked the Commission to reconsider its
decision allowing Public Service Company of New Hampshire's $457 million Merrimack
Station coal plant scrubber project to go forward without any review of the doubling of the
original project cost. The ratepayers motion argued that the project as mandated by the
state Legislature in 2006 carried a price tag of $250 million, but the doubling in cost has not
been addressed by the PUC, and no public hearings have been held on the project.

In other news, the New Hampshire legislature is scheduled to consider a bill asking that that
lawmakers require that a study be conducted of the project cost.

Also in January, the ratepayers grou.p received a public show of support in the form of
editorials in two major daily newspapers, the Keene Sentinel and the Concord Monitor, and
in the New Hampshire Business Review.
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