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simply the Appellants' attempt to substitute their judgment of the proper balancing of "cost,

benefit and technology," or to require the PUC to substitute its judgment for that of the

Legislature. Moreover, if the PUC was now permitted to reconsider the "public interest" in light

of increased costs, it also would have to reconsider all aspects of the Project, including its

technological feasibility and the deadlines for compliance, the very elements considered by the

Legislature as part of the "careful, thoughtful balancing" of these interests."

Plainly, the cost of the Project was a consideration in this balancing of "cost, benefits and

technological feasibility." However, contrary to Appellants' claims, the cost of$250 Million

was not a guaranty, but rather was understood as an estimate. See Comments of Rep. Phinizy

(extending the timeline for compliance could result in "far greater costs down the line" (A.88»;

Comments of Rep. Anderson (project "estimated at about $270 Million" (A.94»; Comments of

Robert Scott, Director, Air Resources Division (Scrubber will allow cost savings because PSNH

will no longer have to purchase $20 Million per year in S02 credits (A.II3 ». Indeed, to the

extent that Appellants rely on the testimony of DES Commissioner Nolin for their contention

that the cost of the Project was "not to exceed $250 Million," that reliance is misplaced.

Although the Commissioner's written testimony includes a statement that "based on data shared

by PSNH, the total capital cost for this full redesign will not exceed $250 Million" (A. 138-40

and 151-53), the attachment to his testimony indicates only that costs "expected not to exceed

$250 Million," and the chart demonstrates that cost was only one element of the benefits

achieved by mercury reductions. (See A.141) (emphasis added).

22 One example may suffice. If the PUC were now to review costs and determine that the public interest mandates
that no cost in excess of $250 Million may be incurred, would the mandate to construct the scrubber still be in
place? Would the mandate still require the specific technology? Would it require that technology even if it could
not be constructed at that cost? The answer to all these questions is "yes," as the PUC clearly has no ability to
repeal RSA Ch. 125. This demonstrates why all of the Legislature's findings are "non-severable" and why it is the
Legislature, not the PUC or with respect, not this Court, that should make these determinations.



C. The PUC Correctly Rejected Appellants' Claims that the Public Interest
Finding in RSA 125-0:13 is Contingent on PUC Approval or that Any
Increase in Project Costs Requires PUC Review of Those Costs Before the
Scrubber is Built.

1. The Public Interest Finding in RSA 125-0:11-18 is Not Contingent on
PUC Approval.

Relying on the express mandates of the Scrubber Law, the PUC concluded that it had no

jurisdiction to reconsider the public interest finding of the Legislature in light of increased costs

where "the Legislature has already made an unconditional determination that the [S]crubber

[P]roject is in the public interest." Order (Add.31). Appellants claim that this conclusion and in

particular, the use ofthe word "unconditional," is fundamentally flawed and thereby undermines

the entire Order. They assert that the express language ofRSA 125-0:13, I makes the

Legislature'S public interest findings other than "unconditional" because it is contingent upon the

approval of federal, state and local regulatory agencies and that the "contingent reference alone

is conclusive evidence that the Legislature did not intend that PSNH receive an 'automatic pass'

on the issue of 'public interest. '" Brief at 9. This reading of the statute fails to give meaning to

all words in RSA 125-0:13, I and ignores the common sense meaning of the sub-section when

read as a whole. See In the Matter a/Martin, 156 N.H. 818,820 (2008).

RSA 125-0:13, I provides, in pertinent part, as follows:

The owner [PSNH] shall install and have operational scrubber technology to control
mercury emissions at Merrimack Units I and 2 no later than July 1,2013. The
achievement of this requirement is contingent upon obtaining all necessary permits
and approvals from federal, state, and local regulatory agencies and bodies;
however, all such regulatory agencies and bodies are encouraged to give due
consideration to the general court's finding that the installation and operation of
scrubber technology at Merrimack Station is in the public interest.

(Emphasis added.) As the italicized words state, achievement of the timeline for installation is

contingent on obtaining all "necessary" approvals. The PUC properly concluded that because
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the Legislature had already "presumptively determined the scrubber to be in the public interest,

... approval pursuant to RSA 369-B:3-a is not a necessary approval under RSA 125-0:13."

Order (Add.30). A plain reading of the language of Section 13 is that for any state or local

regulatory agency or body that must consider the "public interest," approval is not necessary

because the Legislative findings on that issue are preemptive or, in the words of the PUC,

"unconditional." For federal permits or approvals, the Legislature had no such power of

preemption, and therefore requested that its finding that the Scrubber Project was in the public

interest be given "due consideration." By focusing only on the word "contingent," the

Appellants ignore the remaining language of that sentence that the finding is contingent only on

necessary approvals.

Appellants also claim that because the statute requires only that agencies are

"encouraged" hut not required "to give due consideration" to the public interest finding, the

finding is not unconditional and "regulatory bodies retain the authority to make a related

decision." Brief at 10. But there is another and more reasonable reading of this language. The

mandate of the statute is contingent on obtaining "necessary permits and approvals." Where

such agencies are required to make the "related decision" as to whether the Project is in the

"public interest," the Legislature'S finding is preemptive or unconditional (except as to Federal

agencies) because a similar finding by another agency is not "necessary." For other agencies,

whose mandate of review does not consider the public interest standard.P approval is necessary,

but the Legislature has requested that they take its finding into account. FQr example, when a

23 Examples of the "necessary penn its and approvals" required for the Scrubber Project include zoning approvals,
building permits, Federal Aviation Administration approvals, environmental permits, and the like, all of which
PSNH has obtained. The mandate to install a scrubber at Merrimack Station and the General Court's finding that
such installation is in the public interest ofPSNH's retail customers, does not dictate how the scrubber is installed,
just that it must be installed. PSNH is still required to ensure that the scrubber design meets traditional safety,
environmental, and other building standards.
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zoning body considers the timing of its review - a review that might delay the Project - it is

"encouraged" to give "due consideration" to the finding that constructing the scrubber on a

specific timeline is in the public interest. This reading gives appropriate meaning to all words in

the statute and is consistent with the mandate expressed by the Legislature.

The PUC correctly concluded that the installation of the scrubber is contingent only on

necessary approvals, and that where the matter for approval has been explicitly made in advance

by the Legislature, its approval is unnecessary.

2. Changes In Project Costs Do Not Vest the PUC With Jurisdiction to
Review the Project

At the heart ofthe Appellants' argument is the claim that because the Legislature's

findings include a statement that the installation ofthe Scrubber will reduce mercury emissions

"with reasonable costs to consumers," more than a de minimis increase in those costs requires a

pre-installation review of the entire Project by the PUC pursuant to RSA 369-B:3-a. See Brief at

9-13. Both in the PUC and in this Court, Appellants contend that the public interest findings in

the Scrubber Law are inextricably tied to the reasonableness of costs to consumers at a specific

level of investment ($250 million) and that "any departure from that level of investment by

PSNH confers authority on the Commission" to review the Scrubber Project under RSA 369-

B:3-a. Rehearing Order (Add.45). Unfortunately for the Appellants, the Legislature expressly

precluded such review under RSA 369;..B:3-a, and retained review of the costs of the Project.

Moreover, as noted in Part B above, Appellants' attempt to undo the careful balancing test of the

statute by focusing only on one element is fundamentally inconsistent with the non-severable

statutory scheme ofRSA 125-0:11-18.
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RSA 125-0:18 provides that PSNH shall be entitled to recover "all prudent costs" of the

Project. Prudence review by the PUC occurs at the end of the Project, when PSNH seeks

recovery of the costs in its rates, not during construction. Because RSA 378:30-a precludes

utilities from including construction charges in its rates until the plant is used and useful in the

public service, a prudence review of construction costs cannot occur until the end of

construction.

As the PUC ruled, the last sentence ofRSA 125-0: 18 demonstrates that the Legislature

did not intend for it to review the costs of the Project under RSA 369-B:3-a. Order (Add.31).

After expressly providing for the recovery of all prudent costs of the Project in the first two

sentences of that Section, the Legislature stated that "[i]n the event of divestiture of affected

sources ... such divestiture and recovery of costs shall be governed by the provisions ofRSA

369-B:3-a." RSA 369-B:3-a allows the PUC to review pre-construction cost and cost recovery

where PSNH seeks to modify or retire any of its generation assets. The PUC properly

recognized that if the Legislature had intended for it to review costs of modification as well as

divestiture under RSA 369-B:3-a, there would have been no need to "make special notice" of the

applicability ofthat section only to divestiture. Id. Accordingly, RSA 125-0:18 precludes

review of the cost of a modification of the Merrimack Station for the Scrubber Project under

RSA 369-B:3-a.

Moreover, Appellants' claim that the Legislature intended the PUC to retain jurisdiction

to review any cost increase is contradicted by other sections of the statute and its history. First,

RSA 125-0: 13, IX, provides that:

The owner [PSNH] shall report by June 30, 2007 and annually thereafter to the
legislative oversight committee on electric utility restructuring, established under
RSA 374-F:5, and the chairpersons of the house science, technology and energy
committee and the senate energy and economic development committee on the
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progress and status of complying with the requirements of paragraphs I and Ill,
relative to achieving early reductions in mercury emissions and also installing and
operating the scrubber technology including any updated cost information.

(Emphasis added.) This specific reservation of authority concerning the progress, status, and

cost of complying with the Scrubber Law by the General Court is yet another clear indication of

the law's intent to negate the need for a RSA 369-B:3-a proceeding in this matter. The review of

"updated cost information" through legislative committees is entirely inconsistent with continued

review of costs by the PUC. Second, RSA 125-0: 17 permits PSNH to seek a variance from the

requirements of the statute in the event of "economic infeasibility." But any request for a

variance must be made to DES. DES is required to consult with the PUC on the variance, but

jurisdiction for review rests with it, not the PUC. If the Legislature had intended to vest the PUC

with this review prior to the completion of the project, it could - and would ~ have done so.

The problems created by continued review of the costs and technology were addressed

during the Senate hearings on HB 1673. Robert R. Scott, Director of the Air Resources Division

of DES pointed out that the reason the bill specified a particular technology was precisely to

avoid a requirement that PSNH go back to the PUC each time technology changed or a better

technology was said to be available with resultant delays in the Project CA.l12). Continued

review by the PUC of the cost of the technology chosen by the Legislature would be equally

disruptive of the deadline for completion.

As the PUC recognized, if the Legislature had wanted it to review the cost of any change

- substantial or otherwise - above the estimated $250 Million and to thereby change the balance

of interests in the Legislation, it would have been simple to place a cap on the costs of the Project

or to specifically vest such jurisdiction in the PUC. The fact that it did not do so, and expressly
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retained jurisdiction over cost increases for itself, is compelling, and reason alone to reject the

Appellants' claims.

3. The Legislature Recentlv has Reiected Appellants' Arguments Before
this Court and Confirmed that the PUC has No Jurisdiction to Review
Project Costs at this Time and that It Did Not Intend to Impose a Cap
On Project Costs.

The Appellants' claims that the PUC is the proper forum to review increased costs of the

Project and that the Legislature's public interest finding is tied to a specific level of costs have

been rejected twice by the Legislature in its current session. Since this Court has held that

"legislative intent" is what guides its statutory interpretation process," the Legislature's

reaffirmation of the Scrubber Law during the current session is significant. The Legislature's

actions are entirely consistent with the plain language ofRSA 125-0:11-18 and offer further

evidence of its intent in enacting that law. See Franklin v. Town of Newport, 151 N.H. 508,512

(2004) (subsequent legislative history of a statute may be considered as evidence when

determining the intent ofthe statute's prior version); see also Vector Mktg. v. Dept. of Rev. , 156

N.H. 781, 785 (2008), State v. Gallagher, 157 N.H. 421,425 (2008); State v. Njogu, 156 N.H.

551,554 (2007).

SB 152 and HB 496, both introduced on January 8, 2009, were plainly designed to

accomplish by legislation the arguments now advanced by the Appellants in this Court. SB 152

"Relative to an investigation by the PUC to determine whether the scrubber installation at the

Merrimack station is in the public interest of retail consumers," had as its purpose a requirement

that the PUC "investigate, in light of substantial cost increases now projected by [PSNH)

24 "We are the final arbiters of the legislative intent as expressed in the words of the statute considered as a whole."
State v. Langill, 157 N.H. 77, 84 (2008); State v. Dansereau, 157 N.H. 596, 598 (2008); see also Ouellette v. Town
of Kingston, 157 N.H. 604,609 (2008).
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whether installation ofthe wet flue gas desulphurization system ('scrubber') at the Merrimack

Station. , .as mandated by RSA 125-0: 11 et seq. is in the public interest of retail customers of

PSNH." S.A.95. The bill also would have required the PUC to review all "projected future

operating and capital costs of Merrimack Station, including, but not limited to, costs associated

with the Scrubber Project." (S.A.96). In short, the bill sought to restore jurisdiction to the PUC

over the Project and would have mandated the very remedy the Appellants claim that the

Scrubber Law already requires. The bill was voted "inexpedient to legislate" by a vote of 6-0 in

the Senate Energy, Environment and Economic Development Committee, and was rejected by a

vote of21-1 on the Senate floor, with only the sponsor voting in favor. (S.A.97-99).

HB 496, "establishing a limit on the amount of cost recovery for emissions reduction

equipment installed at Merrimack Station," also sought to effectuate a remedy similar to that

sought in this Appeal. The bill proposed to amend RSA 125-0: 18 to provide that "the owner

shall be allowed to recover prudent costs up to $250,000,000 of complying with the requirements

of this subdivision in a manner approved by the [Pl.lC]." (S.A.171). This proposal would both

have restored jurisdiction to the PUC and capped costs for the Project at $250 Million. The

Majority Report of the House Science, Technology, and Energy Committee, noted as follows:

In 2006, the Legislature had required the plant owner to proceed with the installation
without placing a specific limit on the cost. The majority believes that to choose
now to place an absolute cap on the cost at this time would pose significant
problems. While the majority recognizes that the increase in projected costs is
significant, it is the role of the PUC .... to decide the amount of the funds to be
recovered after completion of the project in a legal process known as a prudency
review. This means that before the Company can be granted cost recovery it must
provide justification for each expense before the PUC.

The majority was also concerned that the passage of this bill would lead to a pause or
cancellation of the project. This would not only have significant environmental
ramifications, but would also lead to the loss of several hundred short and long term
jobs associated with the Project.
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N.H.H.R. Jour. 899 (2009) (emphases added). The bill failed in Committee by a vote of 15-4,

and was deemed inexpedient to legislate by a unanimous voice vote of the House. (S.A.174).

The Appellants supported and spoke in favor of both of these bills. (S.A.131-69,184).25

They plainly knew the Legislature was the appropriate place to address the concerns they now

ask this Court to address. Their actions in the Legislature belie their current claims that the

Scrubber Law vests the PUC, not the Legislature, with jurisdiction to review Project costs pre-

construction.

The nearly unanimous rejection of this effort in both houses of the Legislature is telling,

and unequivocally evidences the legislative intent this Court seeks to determine. It demonstrates

that the Legislature does not consider RSA 125-0:11-18 to impose any cap on the costs for the

Project and did not intend to provide for a review of costs by the PUC before the prudence

review.

Ill. The Appellants' Due Process Rights were Not Violated Because They Have No Legal
Right to an Adjudicative Hearing and They Were Heard On The Matter by the
PUC.

This Court should also reject the Appellants' claim that their due process rights have been

violated because the PUC did not hold an adjudicatory hearing on whether the Scrubber Project

is in the public interest. Under New Hampshire law, «there are three ways that a hearing can be

'required by law': (1) a statutory requirement, (2) an agency rule requirement, or (3) a due

process constitutional requirement." Petition a/Support Enforcement Officers et al., 147 N.H. 1,

5 (2001).

15 In PSNH's March 31,2009, "Memorandum in Support of Objection to 'Assented-To' Motion for Leave to File
Amicus Curiae and Motion to Strike Amicus Curiae Brief," it was noted that items 4 and 8 of the Amici Brief
Appendix -- the "Compendium of Concerns" and the "Initial Report to the New Hampshire Senate" were created on
behalf of and paid for by the Appellants to this proceeding in support of their Legislative lobbying efforts.



There is no statute or agency rule requiring a hearing in cases involving the PUC's legal

ruling on the extent of its jurisdiction. RSA 365: 19, which vests the PUC with investigative

authority, requires hearings only when the PUC's investigation "shall disclose any facts which

the PUC shall intend to consider in making any decision or order." Here, although the PUC

directed PSNH to provide a report on the status, costs, and expected impact on rates of the

Scrubber Project, it did not consider any of those facts in its Order; rather, it made a purely legal

determination regarding the extent of the PUC's jurisdiction under RSA Chs. 369-B and 125-0.

Similarly, RSA 54l-A provides no legal requirement for a hearing in this case. RSA

541-A:31, II, provides that "[a]n agency may commence an adjudicative proceeding at any time

with respect to a matter within the agency's jurisdiction." For the reasons stated above, the PUC

has no jurisdiction to determine whether the Scrubber Project is in the public interest; its

jurisdiction is limited to a prudence review of the costs of the Project once PSNH seeks recovery

of those costs through its rates. Furthermore, there was no "contested case" before the PUC

because the matter did not involve the resolution of contested facts, and did not affect private

rights different from those suffered by the general public. Appeal of Toczko , 136 N.H. 480, 485

(1992). Thus, neither RSA 541-A:31, I nor the New Hampshire Constitution mandate an

adjudicatory hearing.

As the PUC has previously held, it considers proceedings adjudicative when "the

Commission will be deciding who did what, where, when, how, why, with what motive or

intent." Re Generic Investigation Into Intralata Toll Competition, 77 NH PUC 553, 556 (1992)

(quotation omitted). While it may be the Appellants' desire that the PUC engage in a factual

determination regarding the public interest associated with the Scrubber Project, that is not what

the PUC did. See Society for Protection ofNH. Forests v. Site Evaluation Committee, 115 N.H.
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163,168 (1975) (no due process right to a hearing when matter does not involve the resolution of

contested facts). Moreover, even if the Court were to find that the Appellants had some due

process rights, the PUC provided the Appellants with an opportunity to be heard. They filed

motions for rehearing which were considered and ruled on by the PUc. Thus, the Appellants

have had "their day in court," and their claims of procedural prejudice should be denied.

CONCLUSION

This claim that the increased cost of the Scrubber Project requires immediate pre-

construction review by the PUC is brought by the wrong parties, in the wrong forum, at the

wrong time. Appellants have suffered no harm by the construction ofthe Scrubber Project or by

any cost increases over those projected when RSA 125-0: 11-18 was enacted. Indeed, they may

never suffer any increased costs because they are not required to buy their electric energy from

PSNH, and thus may totally avoid any costs of the Scrubber Project. Even if they could

demonstrate future harm, their claim is premature.

The Appellants' efforts to obtain review by the PUC are expressly precluded by the

provisionsofRSA 125-0:11, 13 and 18. The Legislature mandated the Scrubber Project, its

specific technology, and its completion date, made specific public interest determinations,

directed a precise cost recovery methodology, and reserved oversight of the Project to itself. The

PUC properly rejected the Appellants' attempt to reconsider legislative directives in that forum.

The Appellants' attempt to second-guess that decision should be - and were -addressed to the

Legislature, which overwhelmingly reaffirmed the Scrubber Law's mandates this session.

For these reasons, and those set forth above, the decision of the PUC should be affirmed.
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REQUEST FOR ORAL ARGUMENT

PSNH respectfully requests oral argument not to exceed 15 minutes. Mr. Glahn will

argue.

Respectfully submitted,

PUBLIC SERVICE COMPANY
OF NEW HAMPSHIRE
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